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I. 



CURRENT CASES. 



A. ARCHITECTURAL BARRIERS . 

DISTRICT OF COLUMBIA: Washington Urban League, Inc.. et al. v. 

Washington Metropolitan Area Transit Authority, 
Inc. . Civil No. 776-72 (D.D.C.). 

The district court has refused to modify an injunction entered on Oc- 
tober 23, 1973, prohibiting the Metropolitan Transit Authority from 
operating its subway system until all facilities are accessible to 
physically handicapped persons. In an order dated August 31, 1976, the 
court refused to permit the opening of the Gallery Place station vhich 
falls to comply with the Architectural Barriers Act of 1968 because of 
its inaccessibility to handicapped persons. The court rejected an 
argument by local businessmen that "the injunction helps nc one, and 
harms everyone." In so ruling the court noted that the danger that the 
transit authorities would in the future fail to comply with the Archi- 
tectural Barriers Act continues to be substantial. 



B. COMMITMENT . 

PENNSYLVANIA: Hartley, et al. v. Kremens. et al. . 402 F. Supp. 1039 
(E.D. Pa. 1975). 

The Bartley case was argued before the U.S. Supreme Court on December 1, 
1976. A decision is expected by the spring. 



C. CRIMINAL LA W. 

DI STRICT OF COLUMBIA : United States v. Masthers . 539 F.2d 721 

(D.C. Clr. 1976). 

On remand from the U.S. Court of Appeals, the federal district court 
conducted an evidentiary hearing on September 17, 1976. Expert wit- 
nesses confirmed that the defendant was mildly retarded and testified 
that at the time of his guilty plea, he did not understand what the 
Constitution was, let alone knowingly waive his constitutional rights. 
Oil the basis of this testimony, the court vacated the earlier guilty 
plea and sentence and then allowed the defendant to enter a new guilty 
plea, based upon careful explanation in simple language of his rights. 
The court then sentenced him to the time he had already served, thus 
restoring his liberty. ' 



D. EDUCATION . 

ARIZONA; Eaton, et al. v. State of Arizona . Civil No. 329028 (Superior 
Ct., Ariz.), filed December 10, 1974. 

No known new developments. 
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GEORGIA ; David v. Wynne .* Civil No. LU-176-44 (S.D. Ga.), filed 
March 23, 1976. 

Plaintiff in this suit was a 17-year-old learning disabled student who 
had beer expelled from public school as a result of his handxcap-. 
Plaintiff, relying on the equal protection clause of the Fourteenth 
Amendment to the United States Constitution and §504 of the Rehabili- 
tation Act of 1973, had sued to obtain an appropriate education. 

In the settlement agreement, defendants agree to refer plaintiff to a 
technical school, to pay for the fees and transportation and to facili- 
tate the provision of psychological counseling. 

ILLINOIS: C.S., et al. v. Deerfield Public School District #109, 

" Civil No. 73 1 284 (Circuit Ct., I9th Judicial Circuit, 

Lake County, 111.). 

No new developments. 

ILLINOIS: W.E.. et al. v- Board of Education of the City of Chicago. 
et al. . Civil No. 73 CH 6104 (Circuit Ct., Cook County, 111.)- 

No new developments. 

INDIANA: Dembowski v. Knox Commun ity School Corporation, et al,.. 
Civil No. 74-210 (Starke County Ct., Ind.), filed May 15, l^f/'*. 

No new developments. 

MI SSISSIPPI : M.tMe T. v. Holladay . Civil No. DC-75-31-S (N.D. Miss.). 
filed April 25. 1975. 

On December 13. 1976. plaintiffs filed a comprehensive motion for sum- 
mary judgment challenging the state defendants' failure ^o^enforce 
provisions of the Education of the Handicapped Act - Part B that require. 

prior notice and an impartial due process hearing to challenge 
educational evaluations and placements of children who are 
handicapped or labeled as handicapped by their schools, 20 
U.S.C. §l413(a)(13)(A); 

- the location and identification of all handicapped children in 
the state in need of special education services, 20 U.S.C. 
§1413 (b)(1) (A); 

the use of racially and culturally non-discriminatory tests 
and procedures to classify and place handicapped children, 20 
U.S.C. §14i3(a)(13)(C) ; and 

the education of handicapped children in normal school set- 
tings with non-handicapped children to the maximum extent 
appropriate. 20 U.S.C. §1413(a) (13) (B) . 
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This motion was supported by expert affidavits by Jane R. Mercer on non- 
discriminatory testing and Milton Budoff on education in the most normal 
settxng possible, by affidavits by parents from a number of counties in 
Mississippi describing the difficulties they have encountered in trying 
to get necessary educational services for their children, and by exten^ 
sive documentation of the state's deficiencies drawn from a year's 
formal discovery. 

Plaintiffs' motion to certify the class, as well as defendants' motion 
to dismiss, are also pending before the court. 

NEW YORK: In the Matter of Tracy Ann Cox ,* Civil No. H4721-75 (N.Y. 
Family Ct. , Queens County, April 8, 1976). 

In this case, the court ordered that the family of a mentally retarded 
child be reimbursed from state education funds for the costs of the 
child s maintenance in a facility serving mentally disabled children. 
The court ordered raimbursement even though the facility had not been 
approved as an educational institution by the state education depart- 
ment. 



In support of its ruling the court recognized that education means 
different things to different children. The court stated that a men- 
tally retarded child: 

"...requires another kind of 'education' — how to hold a spoon, 
feed herself, dress herself, toilet training, et cetera, in addi- 
tion to speech therapy, psychiatric and psychological treatment, et 
cetera — all these and more add up to the education of this and 
other mentally retarded children, and they are entitled to be so 
educated. And if [the facility in question] can achieve its goals, 
and in some measure, improve the child's skills, it surely is worth 
the efforts of the [facility] staff, and the fuvids of the city and 
state." 



NEW YORK : In the Matter of Richard G .* (N.Y. Sup. Ct., App. Div., 2nd 
Dept., May 17, 1976). 

A lower court in this case ordered the city of New York, pursuant to 
state education law, to reimburse the parents of a ten-year-old handi- 
capped child for the cost of summer camp tuition. 

On appeal the Appellate Divison held that: 

"Where the needs of the child dict-ste the Family Court has the 
authority to order that educational sarvices be provided during the 
months of July and August, as well as during the traditional school 
year." ^ 

The court, however, remanded the case to the lower court, holding that 
the family must first establish: 
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"...whether the child in question required educational -services 
during the sunmer, whether the summer camp provides educational 
services, whether the goals set for the child in the individual 
treatment plan were £er se educational or necessary to his educa- 
tion, or whether his education would have regressed had he not 
participated in the summer program." 

NORTH CAROLINA: North Carolina Assoc iation for Retarded Chlldre^ ^ 

— = et al. V. St ate of North Carolina , et al^. Civil 

No. 3050 (E.D.N.C.), filed May 18, 1972. 

Educational issues in this case are still pending. But see case d^.s- 
cription under "Sterilization" for discussion of the sterilizatiou 
iss^s. 

PENNSYLVANIA : Fialkowski v. Shapp , 405 F. Supp. 946 (E.D. Pa. 1975). 

On t-.e eve of trial, this case was transferred to the three- judge dis- 
trict court which has jurisdiction in the case of Pen nsylvania Assocla- 
tion for Re tarded Children, et al. v.. C omtnonwPalth of Pennsylvania, et. 
al., 344 F. Supp. 1275 (E .D. Pa. 19nT (reported in previous issues of 
and the Law"). 

V IRGINIA : Kruse. et al. v. Camptell, et_a3^.'^ Civil No. 75-0622-R 
(E.D. Va.), filed December 1, 1975. 

A three-judge district court in Virginia has held Virginia's system for 
providing special education tuition grants for handicapped children 
unconstitutional . 

Plaintiffs in this class action are all disabled Virginia children and 
Plalntltts in tnis elieible for tuition assistance 

their parents who have been or will De eixgxDie lor l nrlvate 
grants! but who are unable to pay those costs of an ^PP'^°P'f ^^^^^^^ 
education which are not covered by the grants due to lack of financial 

resources • 

Defendant- include the superintendent of the Virginia Department of 
Edu^^^ion, ^he division superintendent of the Fairfax County Schoo 
Board the commissioner of the Virginia Department of Welfare and the 
5?rector of the Fairfax County Department of Social Services. 

tuitLn t?o» the local Deparwent of Public Viejfar., but only by giving 
up custoAy of their child. 

In an order dated September 9, 1976, the court ^^"^^^^ ji^^^JJ^f '° 
fUe a new plan 2or tuition reimbursement. In a memorandum filed in 
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response to the court order, plaintiffs call for fully funded private 
education, without surrender of custody, whenever appropriate public 
education is unavailable. 



E. EMPLOYMENT > 

im)]^ANA: Sonnenburg v. Boven , Civil No. P.S.C. 1949 (Porter Cty. Cir. 
Ct., Ind.), filed October 9, 1974. 

The case is still pending in the Porter County Circuit Court with no new 
developments. 

MASSACHUSETTS; Smith and Doe v. United States Postal Service ,* Civil 
No. 76--2452--S (D. Mass.), filed June 21, 1976. 

This class action was filsd in the United States District Court in 
Massachusetts by two mentally retarded postal workers on behalf of all 
physically and mentally handicapped persons employed by ths defendant, 
the United States Postal Service. 

Plaintiffs claiir, that the defendant discriminates against handicapped 
persons with respect to seniority rights in violation of the Rehabili- 
tation Act of 1973, the Postal Reorganization Act of 1970 and the fed- 
eral regulations governing persons in federal service, the Fifth Amend- 
ment to the United States Constitution and labor-management contracts 
entered into by the defendant. 

Specifically, named plaintiffs allege that because of their hdndicaps, 
they will not be permitted to accrue seniority rights unti^ having 
worked with the Postal Servi.ce for six years. As a result of the dis- 
crimination, plaintiffs aJOege that they were grouped with the 56 most 
junior employees who were recently demoted to part-time jobs. 

Plaintiffs seek declaratory and injunctive relief as well as damages. 

A n tion to dismiss by defendant Is pending before the court. 

MONTANA ; Littlefield v. State of Montana .* Civil No. 38794 (1st Jud^^ 

Dist., Montana, October 1, 1976). 

Plaintiff in this case was a mentally retarded former resident of the 
Boulder River School and Hospital in Montana. While a resident at the 
school he performed general maintenance work from 1957 until 1974, and 
was compensated at approximately $2 per month. Upon his release from 
the institution he was hired to perform the same work which he had done 
previously as a resident. At this point, however, he joined the local 
union and received a legal wage. On December 10, 1974, he brought suit 
against the Director of the Department of Institutions and the State of 
Montana for back wages and damages under the state and federal minimum 
wage laws. After plaintiff brought his suit for wages and damages, the 

5 
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defendai^ts counterclaimed for approximately $25,000 in allegedly unpaid 
reimbursement owed b>- the plaintiff for the cost of his care and treat- 
ment while at the Bcul^ler River School and Hospital. As a defease Xu 
response to the def..ndaats* councerclaim, the plaintiff also o.ourxer- 
claimed for $10,000 ounitive damages for the allegedly wrongful charging 
of reimbursemeat costs. On September 22, 1976, the plaintiff and defen- 
dants entered into a consent judgment under which the defendants agreed 
to pay the plaintiff tie sum of $15,000 in exchange for plaintiff s 
agreement to dismiss t'ae suit. The state court ratified this consent 
judgment on October 1, 1976. 

NEW JERSEY: Schindenwilf , et al. v. Klein, et al., Civil No. 
L-41293-75 PW (Superior Ct., N.J.). filed June Z5, ly/b. 

No new developments. 



F. GUARDIANSHIP . 

CONNECTICUT ; Albr echt v. Tepper (Carlson), Civil No. H-263 (D. Conn.), 
filed December 13, 1973. 

On October 6, 1976, plaintiffs filed a suppl.-mental memorandum in sup- 
port of their motion for final judgment and supplemental relief. In the 
memorandum plaintiffs acknowledge that there is no longer a need for the 
contested Connecticut statute to be declared uncoi^stitutional since it 
has been repealed. Plaintiffs also discuss recent developments in the 
judicial c struction of the Eleventh Amendment, 

provision : oa which the defendant relies to deny the plaintiffs the 
relief tl , request. 

MICHIGAN : ^nltz v. Borradaile, Civil No. 74-AG123 (E.D. Mich.), 
filed October 25, 1974. 

The motions under submission to the court remain undecided. 



G. PROTECTION FROM HARM . 

PENNSYLVANIA : "^nmeov! Youngberg,* Civil No: 76-3429 (E.D. Pa.), filed 
November 1976. 

Plaintiff, a profoundly retarded resident of- Pennhurst State School and 
Hospital, claLs in this case that his constitutional 'Jg^ts under tae 
E?gSth a^d Fourteenth Amendments have been violated by derendants 
breach of their duty to provide reasonable care. 

Plaintiff alleges that during his two-year f ^y/^,^^^^^°^P"^^ J^a^n- 
suffered injuries from third parties on at least 63 occasions. Plain 
;«f further alleges that althc^^li. defendants had knowledge of these 
incidents they have failed to take action to protect him. 



Plaintiff seeks a declaration that the officials have failed to provide 
for his safety in violation of his civil rights. Plaintiff further 
seeks an injunction requiring defendants to place him in a mental re- 
tardation facility which is equipped to provide for his phyj^cal safety. 
Plaintiff also seeks damages « 

NEW YORK ; New York State Associ f^ tion for Re tard m Carey , 

393 F. Supp. 714 (E.l'.N.Y. 1975),"'^ # - W^^- (E.D.N.Y. 
1973). 

Plaintiffs have filed a motion for contempt agaiin^c the defendants for 
failure to meet the standards set forth in the earlier consent judgment 
in this case. The evidentiary hearing on plaintiffs' motion for con- 
tempt is scheduled to begin on February 7, 1977. 



H. STERILIZATION . 

DISTRICT OF COLUMBIi^ : Relf v. . Weinberger ; National Welfare Rights 

Organization, et al. v. Weinberger, et al, , 
372 F. Supp. 1196 (D.D.C. 197A), AOS F. Supp. 
1235 (D.D.C. 1975). 

The case was argued in the Court of Appeals on November 18, 1976. 

NORTH CAROLINA : Cox v. Stanton, et al. > Civil No. 800 (E.D.N.C.), 

filed January 8, 1974. 

No known new developments. 

NORTH CAROLINA : North Carolina Association for Retarded Children, 

et al. V. gtate of North Carolina, et al. . Civil 
No, 3050 (E.D.N.C.), decided October 1, 1976. 

The constitutionality of substantially all of North Carolina's involun- 
tary sterilization statute, which relates to mentally retarded persons, 
has been upheld by a three-judge federal courtji 

The court construed the statute to mean that: 

I. only the director of the institution in which a mentally retarded 
person resides or the county director of social services may initi- 
ate a sterilization procedure; and 

2. sterilization may only be ordered based on clear, strong and con- 
vincing evidence that the mentally retarded person is likely to 
engage in sexual activity without using contraceptive devices, and 
that either a defective child is likely to be born or that the 
person would be unable to care for the child. 

The court struck down a provision of the statute which would have em- 
powered a next. of kin or guardian to require the initiation of sterili- 
zation procedures. 



NORTH CAROLINA; 



Trent v. Wright (E.D.N.C), i±led January 18, 1974. 



No known new developments. 

TENNESSEE : In re Lambert ,* Civil No. 61156 (Tenn. Prob. Ct., Davidson 

County, March 1, 1976). 

A Tennessee probate court has refused to appoint the mother of a men- 
tally retarded minor as the minor's conservator for the p\!rpos 
consenting to a hysterectomy. 

The court held that there is "no legislation in Tennessee whicil giv^ie a 
court jurisdiction to authorize the performance of the operation here 
suggested upon persons not competent to make a decision for themselves. 

The court reiected arguments by the mother that it had inherent power to 
permit such a procedure, and refused to do so absent specific statutory 
authority. 



TREATMENT . 



D ISTRICT OF COLUMBIA ; Dixon v. Weinberger , 405 F. Supp. 974 (D.D.C. 

1975). 

The court has still not ruled on defendants' outline. Thus, this case 
remains in limbo. 

DISTRI CT OF COLUMBIA ; Evans v. Washington , Civil No. 76-0693 (D.D.C), 

filed February 23, 1976. 

On July 30, 1976, the court granted the motion of the United States to 
proceed as amicus curiae. 

FLORIDA ; Donaldson v. O'Conno r, 422 U.S. 563, 95 S. Ct. 2486 (1975). 

On January 3, 1977 the parties agreed to a consent judgment under which 
Defendant Gumanis and the estate of Defendant O'Connor each agreed to 
pay Donaldson $10,000, which will "constitute a full and complete settle- 
ment of all claims for damages, court costs or other costs or claims 
between plaintiff and defendants," except for plaintiff's claims for 
attorneys' fees. Ratification of this consent decree by the court is 
expected shortly. Thus, the only issue which remains this case is 
plaintiff's claim for attorneys' fees under the recent Civil Rights 
Attorneys' Fees Act of 1976, P.L. 94-599, which went into effect on 
October 19, 1976. This act gives judges discretion to award reasonable 
attorneys' fees to the prevailing party in cases brought under §1983 of 
the Civil Rights Act, which provides a cause of action for violation of 
an individual '.s constitutional rights by state officials acting under 
c"1or of state law. The decision in this case on attorneys fees will 
be - .^i int precedent indicating whether attorneys litigating consti- 
tuticaal rights cases on behalf of mentally handicapped persons can have 
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a reasonable expectation of recovering attorneys' fees under the new 
act. If such fees can be recovered, the availability of legal counsel 
for mentally handicapped persons will certainly increase. 

LOUISIANA ; Gary W. v. State of Louisiana , Civil No. 74-2412 (E.D. 

La.), decided July 26, 1976. 

On July 26, 1976, the court ruled that every Louisiana child placed in a 
Texas facility ^'has the right to care, education, medical and personal 
treatment suited to his characteristics and f^eds regardless of his age, 
degree of retardation or handicapping con The state was directed 

to spend at least as much per capita fn^ ve care as it cur- 

rently spends on Louisiana children ii exa^ titles. Further, the 

court ordered that the children must bt . to Louisiana for thor- 

ough evaluations by the LSU Medical School, aad that detailed individual 
treatment plans must be prepared and fully implemented for each child. 
Among the factors to be considered by LSU in making the placement recom- 
mendation for each child is the geographic location of the proposed 
placement. Placements may only be made if they are in conformance with 
the individual treatment plans. The court then issued a detailed order 
on December 2, 1976, setting forth standards to govern placements, 
periodic reviews and treatment. 



The court further ruled that all Louisiana children must be permanently 
removed from certain of the Texas institutions which were proved at 
trial to be inadequate, and, in an order entered on September 22, 1976, 
it required that each child presently at those institutions be placed in 
accordance with his or her LSU pi icemen t recommendation, regardlet^s of 
the cost of . obtaining such a placemen The first 85 placement retn^m- 
mendations have now been made by LSU , and they require foster homes or 
small group homes near the child's natural family in Louisiana. 

On December 28, 1976, a hearing was held to consider plaintiffs' claim 
for attorneys' fees under the Civil Rights Attorneys' Fees Act, P.L. 94- 
559, and to review i^tate defendants' efforts to locate placements in 
accordance with the recommerdations of the LSU evaluation team. 

MAINE: W x v. Rosser , Civil No. 75-80-SD (S. D. Maine), filed 
August 22, 1975. 

At a conference on September 10, 1976, the parties reported to the court 
that efforts to negotiate a consent decree had been unsuccessful. Trial 
has been scheduled for February 1977. 

MARYLAND : Bauer v. Mandel , Civil No. 22-871 (Anne Arundel County Circuit 
Ct.), filed September 1975. 

No known new developments. 

MARYLAND ; United States v. Solomon, et al. . Civil No. N-74-181 (D. Md.), 
filed February 21, 1974. 

The United States has appealed to the Fourth Circuit Court of Appeals. 
A brief urging reversal of the district court's order was filed on 
December 1, 1976. ^ rr 
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The resolution of this case may affect ten other cases in Maryland, 
Montana, Alabama, New York, North Carolina, Nebraska, Pennsylvania, 
Louisiana, and the District of Columbia, in which the Office of Special 
Litigation in the Civil Rights Division of the Department of Justice is 
participating as litigating uaicus curiae, plaintiff, or plaintiff- 
intervenor seeking to remedy violations of federal constitutional rights 
of mentally retarded persons. 

MASSACHUSETTS ; Gatithier v. Benson ,* Civil No. 75-3910-T (D. Mass.). 

This class action right to treatment suit involving the Manson State 
Hospital in Massachusetts has been settled by a consent decree. The 
decree sets out in great rloml l cupxtal improvements which must bt made 
the institution. .^i eeme' -^bo calls for addition of ar unspeci- 

ed number of profest- al and it.-t:t care s?taff. 

MICHIGAN : Jobes, et al. v. Michigan Department of Mental Health, Civil 
No. 74-004-130 DC (Cir. Ct., Wayne County, Mich.), filed 
February 19, 1974. 

In an opinion in October 1974, two trials were scheduled to consider 
separately (1) whether children can consent to two medical research 
projects at Lafayette Hospital in Detroit, Michigan, and (2) whether it 
is against public policy to use children, especially those who are 
mentally disabled, in medical research. Subsequently, the Administra- 
tive Rules Committee of the Michigan Department of Mental Health enacted, 
on an emergency basis, rules which prohibited persons under 18 years of 
age from participating in medical research and experimentation not 
directly for their benefit if they were recipients of mental health 
services. Those rules have since expired, and the legislature is seek- 
ing the assistance of the National Commission for the Protection of 
Human Subjects in Biomedical and Behavioral Research before promulgating 
new administrative rules. Counsel for plaintiffs will decide whether to 
proceed to the trials when the new rules are published. 

MINNESOTA : Welsch v. Likins . 373 F. Supp. 487 (D. Minn. 1974). 

The case is expected to be argued in the Eighth Circuit Court of Appeals 
in early 1977. 

Amicus curiae briefs were submitted in support of the Commissioner of 
Public Welfare by Philip Kurland and Daniel Polsky of Chicago; the 
Attorney General of South Dakota, on behalf of the Minnesota State House 
and Senate of South Dakota; by the Attorney General of Texas, on behalf 
of the states of Texas. Hawaii. Tennessee. Florida, and Nebraska; and by 
the Attorney General of Pennsylvania on behalf of the Connnonweall-h of 
Pennsylvania. 

The Mental Health Law Project, representing the National Association for 
Retarded Citizens, the Minnesota Association for Retarded Citizens and 
the Council for Exceptional Children, filed an amicus brief in support 
of the plaintiffs. 

10 
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MISSISSIPPI ; Doe v, Hudspeth > Civil No. J 75-36(N) (S.D. Miss.)» 
filed February 11, 1975. 



No known new developments. 

MISSOURI ; Barnes, et al. v. Robb> et al, . Civil No. 75 CV87-C (WcD. 
Mo., Central Division), filed April 11, 1975. 

This is a Wyatt- type class action, seeking injunctive relief, filed on 
behalf of patients involuntarily confined in the Forensic Unit at Fulton 
State Hospital, a state facility located in Fulton, Missouri. The 
Forensic Unit is the one maximum-security facility serving the Missouri 
Department of Mentnl Health. It contains both mentally ill and mentally 
retarded persons. While the majority of Forensic Unit patients are not 
mentally retarded, plaintiffs allege jiplete lack of qualified staff- 
and special programming to meet the special habilitative and reatment 
needs of the 10-20% of the population who are mentally retarded. 
Although the lack of proper programs for the mentally retarded "patients" 
is only one of a broad range of institutional inadequacies which plain- 
tiffs seek to correct through the lawuit, it is the one on which they 
have placed the greatest emphasis. 

Plaintiffs have completed a great deal of discovery, and are now pre- 
paring for trial. 

MONTANA : United States v. Matt son (Kellner), Civil No. 74-1-138 BU 
(D. Mont.), filed November 8, 1974. 

This right to treatment and freedom from harm action bluught by the 
United States, through the Attorney General, was dismissed by the dis- 
trict court on September 28, 1976. The court ruled that "the United 
States has no standing to sue," citing Judge Northrup's opinion in 
United States v. Solomon (above) . 

A notice of appeal was filed October 19, 1976. 

NEBRASKA ; Horacek^ et al, v. Exon, et al. , Civil No. 72-L-299 (D. Neb.). 

This class action right to treatment case involving the Beatrice State 
Development in Nebraska was settled by a consent decree on October 31, 
1975. The decree was amended on November 10, 1975* 

On September 9, 1976, the United States of America, plaintif f-intervenor 
in the case, filed a motion which alleged that defendants have failed to 
comply with the consent decree and which called for a new hearing date'. 

In its motion, the United States pointed to several specific violations 

of the consent decree, including the following: 

1. The consent decree provided for placement of residents in less 

restrictive community-based facilities. Under the decree, the 
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defendants were under an obligation to increase such programs and 
were bound to at least sustain the level of services and program^ 
ming as they existed at the time of the decree. The United States 
alleges that: 

"...instead of the anticipated expansion of coramunity-'based 
pro grams... the direct opposite has occurred; namely, mentally 
retarded persons formerly resident in community-based programs 
have been returned to the Beatrice Slate Home and other insti- 
tutions serving class members during the past year"; 

2. The consent decree recognized that institutionalized mentally 
retarded persons have a constitutional right to adequate care and 
habilitation. The United States contends that violations of those 
constitutional rights continue; 

3. The consent agreement also called for creation of a mental retarda- 
tion panel, which was tu monitor implementation of each consent 
decree provision. The panel has not been established, however, 
since no money for its operation has been appxopriated by the 
legislature and no alternative funding sources have been found • 

On November 9, 1976 defendants filed a motion to dismiss on grounds that 
the United States lacks standing to intervene in this case. In support 
of their motion, defendants cite the Solomon and Mattson cases (reported 
above) in which the United States was dismissed as plaintiff. 

OHIO ; Ohio Association for Retarded Citizens v. Moritz ,* Civil 

No. C-2-76-398 (S.D. Ohio), filed May 25, 1976. 

This right to treatment class action has been filed on behalf of Ohio 
citizens who are both mentally ill and mentally retarded. Plaintiffs 
allege that members of the class are shuttled between mental retardation 
and mental health facilities, with both disclaiming responsibility for 
delivering treatment. 

Plaintiffs seek declaratory and injunctive relief which would require 
defendants to evaluate the needs of each class member and to develop 
detailed treatment and habilitation standards for the class. 

PENNSYLVANIA: Halderman v> Pennhurst State School and Hospital, Civil 

No. 74-1345 (E.D. Pa.), filed May 30, 197A. 

* 

On November 29, 1976, the court denied 11 motions by defendants, includ- 
ing a motion to dismiss. On January 4, 1977, the court granted a motion 
by plaintiffs for an injunction against destruction or alteration of 
records . 

WASHINGTON ; Preston v. Morris . Civil No. 77-9700 (Superior Ct., 
■ King County, Wash.), filed April 23, 1974. 

1 8 • 

No new developments. 
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-WASHINGTON: White v. Morri.. Civil Nos. 4350-1 and 4493-1 (Ct. of 
Appeals, Wash." 

Arguments were heard in the Court of Appeals in November. 1976. 



J. ZONING. 



MASSACHUSETTS : |ge^ v At tleboro Are» Hu„an Servl... . civil 
Ko. 2450 (Superior ct., Mass.), filed November 1975. 

^ttSro";r^!^^^\^ S^^JLf-l^c.'^""^'"^ -^"^ '° 

In' n ^""""^ ^'^f ^'^^ normalization program in the community residence 

ro^?H^^^1 ^ ^"""Pl^^^ educational process r.ther than a custodial 
residential program. As a result, the court held that under state lav 

Js noti Sh? ^ ^''^"P' prohibition since the faciSty 

is not a medical care or similar facility, but instead serves an edu- 
cational purpose which is public. 

^ Michig an Association for Retarded Citizens v. T he Villaee 
of Rome o.* Civil No. 670769 "(E.D. Mich.). 

I 

Plaintiffs in this suit are children with mental and physical disabili- 
ties and sponsoring organizations. They seek declaratory and injunctive 

^hi ^laintilrcSld'"'";;''"' ^ ensure ti^t 

$2nn nnn r 5 ^^^"'^f" have access to residential community settings. 
§200,000 in damages is also sought for each minor plaintiff. 

Plaintiffs allege that the village's interpretation of the local zoning 
-T.^"" % M^^' P"^l"des establishment of a foster care home in 
toiy i ^t ^"^^ deprives them of various constitutional and statu- 
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II. CLOSED CASES REPORTED IN EARLIER ISSUES OF "MENTAL RETARDATION 
AND THE LAW" • - 

A. ARCHITECTURAL BARRIERS 

Alaban^a: gnnwHon v. Birmingham- Jeff ^son County Traq sltA^orltZ. 
NSTTS-G-SaO-S (N.D. Ala. ), decided June 24, 1975. 

Maryland: Disabled in Action of BaltimQ-r e, et al. v. Hughes^ 

'^^''^^^ Civil Action NO. /4-1069-HM (D. Md.;. 

Ohio- ' Vr^Pdman V. County of Cuyahoga- Case No. 895961 ^^'^"'"^ °^ 
""^^ ki mon Pleas, Cuy hoga C^^, Ohio), consent decree er.tered 

November 15, 1972. 

B. C LASSIFICATION 

California: Larry P. v. Riles , No. C-71-2270 (N.D. Calif.), pre- 
California. ^^^^^^ry injunctio n order, 343 F. Supp. 1306 (1972) , 

afflmed , 502 F.2d 963 (9th Cir. 1974); supplementary 

order, December 13, 1974. 

Louisiana: Lebanks. et al. v^^ ^^^^^ 

60 F.R.D. 135 (E.D. La. 1973). 

Massachusetts: .^pw.r^ , et al. v. Philips, et al Civil Action No. 

70-1199-F (D. Mass.), filed Septei^er 14, 1970. 

C. COMMITMENT 

Oistrlct of Colu«bl.= PP. V. ^m^r. No. 74-1800 CD.D.C). £lled 

December 10, 19 

Ct. of Appeals), decided August 26, iy/5. 

Georgia: t,t.. and J.R. v. Parham_ , No. 75-l63-Mac (M.D. Ga., 
February 26, 1976). 

Indiana: J.pkson v. Indiana , 406 U.S. 715 (1972). 

Michigan: White v. Director of_Mic M nnn DPrarfmPnt of M^^ H e alth, 
^ No. 75-10022 (E.D. Mich.), filed August 6, 1975. 

Pennsylvania: Mersel v. Kremen s, No. 74-159 (E.D. Pa.), decided 
August 20, 1975. 
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West Virginia: 



March 19^19^4: ^^"^-ton) /LcLf '"""^ 



Wisconsin: stat 
Wisconsin: <^tat^ , • 




Georgia • p^^ 

^- CUSTODY 
Georgia: 



Iowa: 



Iowa: 



Lewis V, na^r-fc, . 

(Sup^H^i^"Ct ^Fwr*^' ^^"^^1 Action No. 26^-^7 

^uly 19, 1974: '"^^'"^"^ "^^^^^^^ ^a.), decided ' 



F. 



EDUCA TTnw 





California: Case et 1 

Connecticut: Kivoii . * 
.MA^eUv. Nemoltan i 
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District of Columbia: 



Florida: 



Florida: 
Florida 
Kentucky : 



J « r^f r le District 
1^ , t^ple^lraX order; on conte^' 

■. ch and July- ' 

et alv^__State 

. v.ller NO. 73-28747 (Circuit Ct., 

Florida^ex"!-^^ 

Dade County, Fla.). „ 

Bnard of Public 

Instruction, No. /J „ „ Ket 



d d Childrenj^._Kentuc^ 

Kentuclar|s|Oc^^ 



^ ^ Children^ LeonHiJiSebiS. 

Michigan: |SE^|||-^|:577m:5ri^ , ,or 

No. 3033/ vi^- » ^0 (Superior 

Hampshire: gliSij^^^^TiTT^iaSTBSch 12, 1976. 

. ^, „ City of_NS5L.i2l5i'- 



^•"'^ ' . 72-86 (Charlotte 

Riddle, Civil Action No. 7/ oo 
H^Oion_v^_Riddie , 

Di^^iiiS^TT^J^' 



North Carolina mviaxun, — ^ xi n > 

,H Civil Action NO. 8930 (Supreme Ct.,N.D.), 

North Dakota: g^fl^ki 30, 1974. 

for Retardei_chmrenjv 



Peterson ku.v^*^^^^ - A^„it<3 
6t d-^' — . — - — ,_, /-U4i/l-ren. ec 



Ohio: -TT-al. v^__Kssex, - . 

^^-^^ f r Retardei_Children,_i^ 

344TrSuPP- 1275 (J 3" 6 
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ERIC 



Rhode Island: 



Washington: 
West Vlrg-'.nla; 
Wisconsin: 

Wisconsin: 
Wisconsin: 

Wisconsin: 



Rhod e Island Society for Autistic Children, Inc, et 
al, V, Board of Regents for Education pf the State 
of Rl.jde Island, et al. . Civil Action File No. 5081 
(D.R.I.) , slpulatlons signed September 19, 1975. 

Rockafellow, et al. v. Broulllet, et al. . No. 787938 
(Superior Ct., King County, Wash.). 

Doe V. Jones (Hearing before the State Superin- 
tendent of Schools), decided January 4, 1974. 

Marlega y. Board of School Dlrec ts of City of 
Milwaukee, Civil Action No. 70C8 (E.D.,Wls.), consent 
decree, September, 1970. 

Panltch, et al. v. State of Wisconsin , Civil Action 
No. 72-L-461 (D. Wis.). 

State of Wisconsin ex rel. Warren v. Nusbaum , 

Wise. 2d , 219 N.W.2d 577 (Supreme Ct., Wis. 

1974). 

Unified School District No. 1 v. Barbara Thompson , 
Case No. 146-488 (Clr. Ct., Dane Cty.). Memorandum 
Decision, May 21, 1976. 



G. EMPLOYMENT 

District of Columbia: National League of Cities v. Usery , U.S. 

, 44 U.S.L.W. 4974 (June 24, 1976)7" 

District of Columbia: Sender, et al. v. Brennan^ et Jl. , 367 F. Supp< 

808 (D.D.C. 1973). 

Florida: Roebuck, et al. v. Florida Department of Health and 

Rehabilitation Services, et al. , 502 F.2d 1105 (5th Cir. 
1974) . 

Iowa: Brennan v> State of Iowa . 494 F.2d 100 (8th Clr. 1973). 

Maine: Jortberg v. Maine Department of Mental Health , Civil Action 
No. 13-113 (D. Maine) , consent decree, June 18, 1974. 

Missouri: Employees of the Department of Public Health and Welfare , 
State of Missouri v. Department of Public Health and 
Welfare of the State of Missouri , 411 U.S. 279 (1973). 

Ohio: Souder v. Donahey, et al. , No. 75222 (Supreme Ct., Ohio). 

17 
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Ohio: Walker v. Galllpolis State Institute . Case No. 75CU-09-3676 

"(Court of Common Pleas, Franklin County, Ohio), dismissed 
September 8, 1976. 

Tennessee: Tovmsend v. Clover Bottoc Hospital and School , No. 

A-2576 (Chancery Court, Nashville, Tenn. 1974). Denial 
of defendants' motion to dismiss affirmed, 513 S.W.Zd 
505 (Tenn. Supreme Court 1974), appeal dismissed and 
certiorari denied June 9, 1975. Application by state 
for stay of judgment denied by Mr. Justice Stewart, 
June 23, 1975. 

Tennessee: Townsend v. Treadway , Civil Action No. 6500 (M.D. Tenn.), 

decided September 21, 1973. 

Wisconsin: Weidenfeller v. Kidulis , 380 F. Supp. 445 (E.D. Wis. 

1975) . 



H. GUARDIANSHIP 

Connecticut: McAuliffe v. Car lson. 377 F. Supp. 869 (D. Conn. 1974) 

supplemental decision, 386 F. Supp. 1245(D. Conn. 1975). 

Pennsylvania: Vecctiione v. Wohlgemuth , 377 F. Supp. 3161 (F-.D. Pa. 
1974) . 



I. PROTECTION FROM HARM 

New York: Rodriguez v. State , 355 N.Y.S.2d 912 (Court of Claims 

1974). 

Pennsylvania: Janet D. v. Carros , No. 1079-73 (Court of Common Pleas, 

Allegheny County, Pa.), decided March 29, ly/'*. 

J. STERILIZATION 

Alabama: Wvatt v. Aderholt , 368 F. Supp. 1382 (M.D. Ala. 1972). 

California: In re Kemp , 43 Cai. App. 3d 758 (Court of Appeals, 1974). 

Missouri: In re M.K.R. , 515 S.W.2d 467 (Supreme Ct., Mo. 1974). 

North Carolina: In re Moore , 221 S.E.2d 307 (N.C. Supreme Ct., 1976) 

Wisconsin: In re Mary Louise Anderson (Dane County Court, Branch I, 

Wis.), decided November, 1974. 

18 



24 



ERIC 



K. TREATMENT 

Alabama: Pugh v. Locke and James v. Wallace . 406 F. Supp. 318 (M.D. 
Ala. 1976) . 

Alabama: Wyat t v. Hardin . 325 F. Supp. 781 (M.D. Ala. 1971), 344 

F. Supp. 1341 (M.U. Ala. 1971), 344 F. Supp. 373, 387 (M.D. 
Ala. 1972), aff'd in part, modified In part sub nom. W vatt 
V. Aderholt . 503 F.2d 1305 (5th Cir. 1974). 

California: Revels, et al. v. Brian. M.D. . et al. . No. 658-044 
(Superior Ct., San Francisco;. 

District of Columbia: Evans v. Washington . No. 76-0693 (D.D.C.), 

filed February 23, 1976, 

Georgia: Burnham v. Department of Health of the State of Georgia 

349 F. Supp. 1335 (N.D. Ga. 1972), 503 F.2d 1319 (5th Cir. 
1974), csrt. denied, U.S. , 43 U.S.L.W. 3682 (1975). 

Gross V. Hawaii. Civil No. 43090 (Cir. Ct., Hawaii). Consent 
decree. February 3, 1976. 

Illinois: Nadhan v. Levitt . No. 74 CH 4080 (Circuit Ct., Cook County, 
111.), consent/order, March 26, 1975. 

Illinois: Rivera, et al. v. Weaver, et al. . Civil Action No. 72C135. 

Illinois: Wheeler, et al. v. Glass, et al, . 473 F. 2d 983 (7th Cir. 
1973). 

Massachusetts: Rlcci. et al. v. Greenblatt. et al. . Civil Action 

No. 72-469F (D. Mass.), consent decree, November 12. 
1973. 

Ohio: Davis v. Watkins . 384 F. Supp. 1196 (N.D. Ohio 1975). 

Pennsylvania: Roe v. Pennsylvania . No. 74-519 (W.D. Pa., filed 
June 9 1976). 

Pennsylvania: Waller v. Catholic Social Services . No. 74-1766 (E.D., 
Pa.) . 

Tennessee: Saville v. Treadvay . Civil Action No. Nashville 6969 

(M.D. Tenn) , decided March 8, 1974. Consent Decree, 
September 18, 1974. 

Washington: Boulton v. Morris . No. 781549 (Superior Ct., King County, 
Wash.), filed June 1974. 
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L. VOTING 



Massachusetts: Bovd. et al. v. Board of Regi strar s of Voters of Belchertowii 
No. 75-141 (Sup. Jd. Ct., Mas<5., September 30, 1975). 

New Jersey: Carroll, et al. v. Cobb, et al . No. A-669-74 and 

A-1044-74 (Superior Ct., N.J., Appellate Division), 
decided February 23, 1976. 



M. ZONING 
— r- 



California: Defoe v. San Francisco Plannin g Commission, Civ. No. 
30789 (Superior Ct., Calif.). 

California: City of Los Angeles v. C a lifornia Department of Health , 
No. 116571 (Calif. Super; Ct., October 24, 1975). 

Colorado: The City of Delta v. Tho mpson v. Nave and Redwood. No. 75-431 
(Colorado Ct. of Appeals), decided December 11, 19/5. 

Florida: City of Temple Terrace v. Hillsb orou gh Association For 

Retarded Citiz ens, In c.. 44 U.S.L.W. 2189 (Fla. Ct. App. 2d 
District), decided October 10. 1975. 

Michigan: Doe v. Damm . Complaint No. 627 . (E.D. , Mich.). 

Minnesota: Anderson v. Ci ty of Shorevlew. No. 401575 (D. Ct.. 

Second Judicial District. Minn.), decided June 2^j. 
1975. 

Montana: State ex rel. Th oi^t, v. City of Missoula. No. 13192 (Supreme 
Ct. . Montana) . decided December 8. 1975. 

New York: Little Neck Community Asso ciation v. Workltig Org^tilgat^gn 
for Retarded Children (N.Y. Sup. Ct. App. Div.. 2d Dept., 
May 3. 1976). 

New York: Village of Belle Terre v. Borass . 91 S.Ct. 1536 (1974). 

Ohio: Boyd V. Gateways to Bett er Living. Inc.. Case No. 73-CI-531 

(Mahoning County Court of Coimnon Pleas). 

OMn' Driscoll V. Goldberg. Case No. 72-CI-1248 (Mahoning County 

S of Cc^onPleas! '0hio). 73 CA. 49 (Ohio Court of Appeals. 
7th District), decided April 9, 1974. 

Wisconsin: Browndale Intern a t i on al, Ltd v- B"^'^ of Adjustment . 

60 Wis. 2d 182. 208 N.W.2d 121 (Wis. 1973). ^ert^ 
denied . 94 S.Ct. 1933 (1974). 
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